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TAX 
 
Ways and Means Republican Releases His 
Tax Reform Proposal that Would Move to 
Consumption Tax 
 
Key Points: 

 The “Simplifying America’s Tax System” 
(SATS) would broadly replace the corporate 
income tax with a VAT 

 
House Ways and Means Member Jim Renacci 
(R-OH) released a proposal for corporate and 
individual tax reform that would replace 
corporate income taxes with a seven percent 
business activity tax on goods and services, also 
known as a consumption tax. The plan also 
includes mandatory repatriation of overseas 
profits to fund domestic infrastructure needs at 
a rate of 8.75 percent for liquid assets and 3.5 
percent for illiquid assets.  
 
On the individual side, there would be three tax 
brackets: 10 percent, 25 percent, and 35 
percent. The proposal retains deductions for 

only mortgage interest (up to $500,000 for one 
home) and charitable contributions; it also 
eliminates most personal credits except for the 
Earned Income Tax Credit and the child tax 
credit. Finally, without a corporate level of 
income tax, it shifts to ordinary income 
treatment of capital gains and dividends for 
individuals. 
 
Renacci has requested public feedback on 
several issues, including application of the 
SATS to financial services; possible 
exemptions, such as for small business; 
possible anti-avoidance regimes for corporate 
earnings; potential reasonable compensation 
rules; transition issues for fixed-income 

This Week in Congress 

 House – The House passed the “Department of the Interior, Environment, and 
Related Agencies Appropriations Act” (H.R. 5538); S. 764, the legislative vehicle for 
the GMO Labeling Requirements bill; the “United States Financial System 
Protection Act of 2016” (H.R. 4992); and H.R. 636, to reauthorize the FAA through 
Sept. 30, 2017. 

 Senate –The Senate passed H.R. 636, to reauthorize the Federal Aviation 
Administration through Sept. 30, 2017. The Senate failed to invoke cloture on the 
motion to proceed to the “Department of Defense (DOD) Appropriations Act, 
2017” (H.R. 5293/S. 3000).  

 
Next Week in Congress 

 House – The House will be in recess until September 6.  

 Senate – The Senate will be in recess until September 6. 
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individuals; implications for State and local 
governments; and several others.  
 
He has also requested an official score from the 
Joint Committee on Taxation. The independent 
Tax Foundation found that the proposal lost 
$800 billion on a traditional static basis, but 
using a dynamic score that includes positive 
economic impacts, the proposal scored as 
raising $500 billion. 
 
CBO Annual Report Increased Long-Term 
Budget Gap From 2015 to 2016; Projects 
“Steadily Increasing” Deficit 
 
Key Points: 

 The public debt is projected to reach 86 percent 
of GDP in 2026 

 Budget gap grew from 1.1 percent of GDP in 
2015 to 2 percent  

 
The Congressional Budget Office’s (CBO) 
annual report on the long-term budget outlook 
projected the national debt to “steadily” 
increase over the next 30 years, and found the 
long-term budget gap increased to two percent 
(from 1.1 percent in 2015). The increase is 
attributed to the tax extenders package that 
Congress passed in late 2015. Projected 
spending growth in Medicare and Social 
Security combined with increased interest costs 
are the major contributors to the higher debt 
levels.  
 
The CBO said that significant changes would 
be required to keep federal debt levels the same 
for the next 25 years with a two percent budget 
gap. Note that in the 2015 report (with a 1.1 
percent budget gap), CBO said about $210 
billion in annual spending cuts, revenue 
increases, or some combination of both would 
be needed for the next 25 years to keep debt at 
that same level.  
 

Ways and Means Reports Out Air Travel 
Excise Tax Bill 
 
Key Point 

 Bill would exempt planes owned through single 
member LLC  

 
The House Ways and Means Committee 
favorably reported a proposal to clarify how air 
transportation excise taxes apply to privately 
owned planes managed by other parties . H.R. 
3608, sponsored by Representative Pat Tiberi 
(R-OH) would exempt planes owned by an 
individual through a limited liability company 
for business or insurance purposes from the 
passenger excise tax. The Joint Committee on 
Taxation said the proposal would cost $500,000 
over ten years. 
 
IRS Holds Public Hearing on Proposed 
Debt Equity Regulations 
 
Key Point 

 Most of the eighteen speakers at hearing urge 
IRS to drop debt-equity proposed regulations 

 Questions were raised regarding Treasury’s 
authority to issue rules 

 
Representatives from various industries, 
including foreign investment, financial services, 
and S-corporations, raised concerns about 
many issues and some called on the 
Department of the Treasury (Treasury) to drop 

Upcoming Dates 
November 8, 2016: Election Day   
March 2017: Debt limit suspension 
ends 
September 30, 2017: :  FAA extension 
expires 
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the debt-equity regulations included in the anti-
inversion guidance package proposed in April.  
 
At a separate event on the same day, Assistant 
Secretary of the Treasury for Tax Policy Mark 
Mazur said that Treasury has received 
“hundreds of comment letters - some 
incredibly helpful ones that point out some of 
the possibly unintended consequences, things 
that we'd like to try and fix.” He said that 
Treasury was forced to take action on 
inversions because Congress refused to do so. 
Treasury officials reaffirmed that the final rule 
will not be delayed and is expected to be 
released this year. 
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this section.    
 
FINANCIAL SERVICES 
 
SEC Advisory Committee Approves 
Recommendations on SRO Regulations 
and an Access Fee Pilot Program 
 
Key Points: 

 The Equity Market Structure Advisory 
Committee recommended that the SEC move 
forward with a pilot program related to access 
fees, and approve recommendations relating to 
NMS Plan governance and rule change 
implementation. 

 
On July 8, the Securities and Exchange 
Commission’s (SEC, or Commission) Equity 
Market Structure Advisory Committee 
(Advisory Committee, or EMSAC) convened a 
telephonic meeting and voted to approve: (1) 
Regulation NMS Subcommittee 
Recommendations for an Access Fee Pilot; and 
(2) Trading Venues Regulation Subcommittee 
Recommendations regarding Certain SRO 
Regulatory Matters. 

 
Barclays PLC Electronic Equities and Credit 
Product Business Managing Director Joe 
Mecane said the revised access fee pilot 
program recommendation includes the same 
three access fee cap buckets as the draft 
recommendation: two cents; ten cents; and 
twenty cents. He said the revised 
recommendation includes a suggested 
population of 100 stocks in each bucket, 
suggesting that the addressable population of 
stocks includes about 800 stocks, with 300 in 
the pilot and 500 in the control group. He said 
an implementation detail was added, suggesting 
that the initial rollout be for a limited sample of 
ten stocks in each bucket for three months 
before expanding the pilot to 100 stocks in 
each bucket for two additional years. Mecane 
said the Subcommittee attempted to ensure 
that as few variables as possible were changed 
in the pilot, so as to not create confusing 
results. He said while they initially proposed 
applying the pilot to both protected and non-
protected quotes, the revised recommendation 
only applies to protected quotes to maintain 
consistency to the application of access fee 
caps today, thus limiting the variables. Mecane 
said the Subcommittee reached a consensus 
that the pilot should not apply to inverted 
venues or to alternative trading systems (ATS). 
Mecane explained that the Subcommittee 
suggests additional industry comment on the 
two cent bucket, whether to apply the pilot to 
inverted venues and ATSs, the options market, 
trade-at and ETFs. He suggested that including 
trade-at in the access fee pilot would affect 
other variables beyond access fees. The 
Advisory Committee adopted an amendment 
to include exchange traded funds (ETFs) in the 
access fee pilot program. The recommendation 
was adopted by the Advisory Committee by a 
vote of 15-1. 
 

http://www.williamsandjensen.com/
mailto:CWHatcher@wms-jen.com
https://www.sec.gov/spotlight/emsac/emsac-regulation-nms-recommendation-61016.pdf
https://www.sec.gov/spotlight/emsac/emsac-regulation-nms-recommendation-61016.pdf


Williams & Jensen – Washington Update July 15, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 4 of 28 

The EMSAC also voted to approve two 
recommendations of the Trading Venues 
Subcommittee. The first recommendation 
would make changes to the NMS Plan 
governance structure and the role of NMS Plan 
Advisory Committees, including expanding the 
role of the Advisory Committee, narrowing the 
use of executive sessions by NMS Plans, and 
revisiting the allocation of voting rights among 
the self-regulatory organizations (SROs). The 
second recommendation would require the 
SEC and SROs to link implementation dates of 
rules that require technological changes to the 
publication of technical specifications or FAQs. 
The EMSAC members approved the first and 
second recommendations by unanimous votes.  
 
SEC Chair Mary Jo White said Commission 
staff will promptly consider the 
recommendations and what proposals should 
be made to the Commission. She strongly 
urged all interested parties to share their 
insights and expertise with the SEC. SEC 
Division of Trading and Markets Director 
Steve Luparello stated that the Advisory 
Committee would hold its next meeting on 
August 2. He said the next meeting would 
focus on recommendations from Customer 
Issues Subcommittee and the Market Quality 
Subcommittee, with discussion from expert 
panels. 
 
House Passes Six Financial Services Bills 
 
Key Points: 

 The House passed bills related to investor 
protection in U.S. territories, terrorism 
financing, and securities exchanges. 

 
This week the House passed six bills, described 
below, related to the financial services industry. 
The Senate has not yet considered the bills. 

 The U.S. Territories Investor 
Protection Act of 2016 (H.R. 5322), 

introduced by Representative Nydia 
Velazquez (D-NY), which “amends 
Section 6(a)(1) of the Investment 
Company Act of 1940 to terminate an 
exemption for investment companies 
located in Puerto Rico, the Virgin 
Islands, and any other possession of the 
United States.” H.R. 5322 was 
approved by the House Financial 
Services Committee on June 15 by a 
vote of 59-0.  The House passed the 
bill on July 11, 2016 by voice vote. 

 A bill to require the Secretary of the 
Treasury to direct the United States 
Executive Director at the International 
Monetary Fund to support the capacity 
of the International Monetary Fund to 
prevent money laundering and 
financing of terrorism (H.R. 5469), 
introduced by Representative Stevan 
Pearce (R-NM). The House passed 
H.R. 5469 on July 11, by voice vote. 

 The National Strategy for Combating 
Terrorist, Underground, and Other 
Illicit Financing Act (H.R. 5594), 
introduced by Representative Michael 
Fitzpatrick (R-PA), which would 
require “the President, acting through 
the Treasury Secretary, to develop and 
publish an annual whole-of-
government strategy to combat money 
laundering and terrorist financing.” The 
House passed H.R. 5594 on July11 by 
voice vote. 

 A bill to authorize the Secretary of the 
Treasury to impose reporting 
requirements on financial and 
nonfinancial businesses in certain 
geographic areas regarding transactions 
of U.S. coins or currency or other 
monetary instruments. (H.R. 5602). The 
House passed H.R. 5602 on July 11 by 
a vote of 356-47. 

http://www.williamsandjensen.com/
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 The Enhancing Treasury’s Anti-Terror 
Tools Act (H.R. 5607), introduced by 
Representative Robert Pittenger (R-
NC), which would “enhance a number 
of the tools that the Treasury 
Department uses in its efforts to 
combat the financing of terror, money 
laundering and related illicit finance.” 
The House passed H.R. 5607 on July 
11, 2016 by a vote of 362-45.  

 The National Securities Exchange 
Regulatory Parity Act of 2016 (H.R. 
5421), introduced by Representative Ed 
Royce (R-CA), which amends Section 
18 of the Securities Act of 1933 to 
eliminate the specific references to the 
New York Stock Exchange, American 
Stock Exchange and NASDAQ, and 
instead generally provide state blue sky 
law exemption for any security listed on 
a “national securities exchange” 
registered with the SEC, and whose 
listing standards have been approved by 
the SEC. The House Financial Services 
Committee reported the bill on June 15, 
2016 by a vote of 47-12. The House 
passed H.R. 5421 on July 12, 2016 by 
voice vote. 

 
House Financial Services Committee 
Holds Hearing on the Financial CHOICE 
Act 
 
Key Points: 

 The hearing focused on the Republican 
alternative to the Dodd-Frank Act, the 
Financial CHOICE Act. 

 
On July 12, the House Financial Services 
Committee held a hearing entitled “Making a 
Financial Choice: More Capital or More 
Government Control?” The hearing focused 
on the discussion draft of the Financial 
CHOICE Act offered by Chairman Jeb 

Hensarling (R-TX). The Committee could 
markup the legislation as early as September 
after Congress returns from its August recess. 
 
Hensarling suggested that one reason for the 
stagnant economy is the Dodd-Frank Act 
(DFA), so he stated it is time for a new 
paradigm for financial regulation. Hensarling 
stated the Financial CHOICE Act is the answer 
to provide “economic opportunity for all and 
bank bailouts for none.” He explained it will 
allow banks to be relieved from “strangling” 
regulations for voluntarily meeting higher 
equity capital standards. He stated banks that 
maintain a simple capital ratio of 10 percent 
and CAMELS 1 or 2 ratings can receive the 
benefits of reduced regulation. He noted the 
Act relies on a leverage ratio rather than a risk-
based capital regime. Hensarling noted while 
maintaining a large capital buffer does not 
ensure a bank will not fail, he explained that 98 
percent of those with this high leverage ratio 
did not fail during the financial crisis. He 
suggested a ten percent leverage ratio will help 
create a better economy.  
 
Ranking Member Maxine Waters (D-CA) 
explained since the passage of the DFA there 
have been piecemeal attempts to undercut and 
weaken Wall Street reform. She stated the bill is 
part of a “massive” deregulatory agenda and 
puts the needs of special interests above those 
of Americans. She suggested the “Wrong 
Choice Act” recycles every bad idea this 
Committee has ever identified and creates an 
omnibus of special interests. Waters stated the 
ten percent leverage ratio is not the right 
decision, and she explained Federal Reserve 
Governor Daniel Tarullo has stated this bill will 
make banks push toward risky capital. She 
stated this will do nothing to shrink mega firms 
and does nothing to ensure they will be 
resolved if they fail. She stated the legislation 
would repeal the Volcker Rule, eliminate 

http://www.williamsandjensen.com/
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Financial Stability Oversight Council’s (FSOC) 
ability to designate large non-bank firms, “gut” 
the enforcement authority of the SEC, and 
make it nearly impossible for the Consumer 
Financial Protection Bureau (CFPB) to protect 
investors from financial abuse. 
 
The debate in the hearing focused largely on 
the ten percent leverage ratio provision of the 
bill, with many Republicans expressing support 
for the provision and stressing the need to 
move away from risk-weighted capital. Ranking 
Member Waters and several other Democratic 
members of the Committee spoke in 
opposition to this provision, and some also 
voiced opposition to the provisions of the bill 
to repeal the Orderly Liquidation Authority 
(OLA). 
 
House Financial Services Panel Holds 
Hearing on Online Marketplace Lending 
 
Key Points: 

 The hearing focused on the regulatory structure 
for online marketplace lenders. 

 
On July 12, the House Financial Services 
Committee’s Financial Institutions and 
Consumer Credit Subcommittee held a hearing 
entitled “Examining the Opportunities and 
Challenges with Financial Technology 
(“FinTech”): The Development of Online 
Marketplace Lending.” Chairman Randy 
Neugebauer (R-TX) said the hearing is the first 
in a series of hearings about Financial 
Technology (FinTech). He explained new 
online platforms provide customers with ways 
to gain faster access to credit  not traditionally 
offered by banks. He said services that online 
marketplace lenders provide have led to 
automated underwriting processes and faster 
decision-making. Neugebauer noted that many 
online marketplace lenders focus on specific 
types loans and are able to work closely with 

small businesses to help with cash-flow issues. 
He said FinTech only makes up a fraction of 
the $3.5 trillion U.S. credit market but there is 
tremendous potential for growth. He added 
that growing attention has been paid to this 
industry by regulators and the media. 
Neugebauer stated that the future of the 
market will be marked by large consolidations 
and that it is incumbent on the Committee to 
understand the emerging business models, the 
participants, and potential regulatory 
frameworks. He stressed the need to ensure 
that new regulations do not stifle innovation. 
 
Ranking Member William Lacy Clay (D-MO) 
said the promise of FinTech is its ability to use 
innovation to improve on the financial 
marketplace for stakeholders and small 
businesses which are often underserved. He 
stated that all Americans benefit from a 
financial system that is non-discriminatory in 
providing access to credit. Clay said online 
marketplace lenders must provide consumers 
with access to transparent information about 
the loans for which they are applying. He 
added that FinTech and the financial industry 
in general cannot ignore the credit needs of 
women and communities of color. He said he 
hopes that going forward innovation will 
extend to providing access to credit to 
underserved communities. Representative 
David Scott (D-GA) said he hopes FinTech 
innovations can help provide for the “over 71 
million unbanked or under-banked individuals 
in our system”. He urged caution in 
policymaking to insure that policies do not 
“overreach or under-reach” but instead find a 
delicate balance.  
 
House Agriculture Committee Holds 
Hearing on CFTC Regulation AT 
 
Key Points: 

http://www.williamsandjensen.com/
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 Several Committee Members raised concerns 
with the CFTC’s proposed regulation, 
particularly issues related to source code. 

 
On July 13, the House Agriculture Committee 
held a hearing to discuss the Commodity 
Futures Trading Commission’s (CFTC) 
proposed Regulation Automated Trading 
(Regulation AT). Chairman Michael Conaway 
(R-TX) emphasized the importance of 
implementing Title VII of the Dodd-Frank Act 
(DFA) properly. He commended the CFTC for 
its work to improve its rules, but stressed the 
need to continue to address issues such as the 
swap dealer de minimis threshold. He said 
algorithmic trading is essential to the futures 
market, but he acknowledged that algorithms 
have occurred that caused market disruptions. 
Conaway said Regulation AT is meant to be a 
comprehensive approach to reducing risk and 
increasing transparency in automated trading, 
but he said the proposed rule falls short of 
these goals. He said the rule is overly 
complicated and incomplete, suggesting that 
the most complicated provisions of the rule, 
such as the source code provisions, registration 
regime, reporting requirements and the 
inflexible risk controls, are unnecessary to 
achieve the Commission’s goals. He urged the 
CFTC to adopt a flexible framework of best 
practices. He noted that CFTC Chairman 
Massad has said he is open to implementing the 
rule in phases.  
 
Ranking Member Collin Peterson (D-MN) 
pointed to the impact of the 2010 flash crash. 
He said regulators determined that three factors 
contributed to this incident: algorithmic 
trading, obscure order submission methods, 
and automated trade execution programs. He 
stated that since the flash crash there have been 
15-30 similar disruptions every year. He said 
the CFTC proposed Regulation AT to address 
these disruptions. He noted that the comment 

period is still open and the CFTC is continuing 
to work to get this regulation right.  
 
Conaway and a number of other Republicans 
raised concerns with the provisions of 
Regulation AT related to CFTC access to 
source code. They expressed opposition to 
granting the CFTC automatic access to source 
code, rather than requiring the CFTC to obtain 
a subpoena. Members questioned the ability of 
the CFTC to protect this proprietary 
information. Conaway asked if it would be 
possible for CFTC to examine source code to 
anticipate problems, to which RGM Advisors 
Chief Executive Officer Richard Gorelick 
responded that this is highly implausible. 
Gorelick said there should be a principles-
based retention policy for source code, which is 
consistent with current policy. He suggested 
that this should allow the CFTC to access 
source code after engaging in due process. He 
said thoughtful retention policies should ensure 
that records of the relevant source code exists. 
Some Democratic members of the Committee 
also raised concerns about CFTC access to 
source code. Peterson suggested that the CFTC 
should not access source code until it gets to 
the enforcement phase, and Representative 
David Scott (D-GA) raised concerns with the 
provision requiring traders to turn source code 
over without a subpoena, noting that this 
requirement is unprecedented. 
 
House Financial Services Committee 
Passes Three Bills Related to Iran and the 
Export-Import Bank 
 
Key Points: 

 The House Financial Services Committee 
advanced three bills that would prohibit 
issuance of licenses related to the sale of 
commercial passenger aircraft to Iran, prohibit 
the authorization of transactions by U.S. 
financial institutions in connection with the 

http://www.williamsandjensen.com/
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sale of commercial passenger aircraft to Iran, 
and prohibit the Ex-Im Bank from providing 
financing deals with Iran. 

 
On July 13, the House Financial Services 
Committee held a markup and approved the 
following three bills related to the Export-
Import Bank (Ex-Im Bank) and the export or 
re-export of commercial passenger aircraft to 
Iran. 

 H.R. 5729, which would prohibit the 
Secretary of the Treasury from issuing 
certain licenses in connection with the 
export or re-export of a commercial 
passenger aircraft to the Islamic 
Republic of Iran. The Committee 
approved H.R. 5729, as amended, by a 
vote of 33-21, with Representative Brad 
Sherman (D-CA) and Representative 
Juan Vargas (D-CA) voting in support. 

 H.R. 5711, introduced by 
Representative Bill Huizenga (R-MI), 
which would prohibit the Secretary of 
the Treasury from authorizing certain 
transactions by a U.S. financial 
institution in connection with the 
export or re-export of a commercial 
passenger aircraft to the Islamic 
Republic of Iran. The Committee 
approved H.R. 5711, as amended, by 
vote of 33-21, with Representative Brad 
Sherman (D-CA) and Representative 
Juan Vargas (D-CA) voting in support. 

 The No Ex-Im Assistance for 
Terrorism Act (H.R. 5715), introduced 
by Representative Peter Roskam (R-IL), 
which would prohibit the Export-
Import Bank of the United States from 
providing financing that would benefit 
Iran. The Committee approved H.R. 
5715, as amended, by a vote of 32-21, 
with Representative Brad Sherman (D-
CA) and Representative Juan Vargas 
(D-CA) voting in support. 

 
Chairman Jeb Hensarling (R-TX) stated Iran is 
the foremost state sponsor of terrorism. He 
stated the goal of the Joint Comprehensive 
Plan of Action (JCPOA) was to prevent Iran 
from attaining nuclear weapons yet Iran has 
continued to seek nuclear missile technology, 
but he suggested Iran will continue its move to 
attain nuclear weapons. He stated this past 
weekend an Iranian leader stated they will 
continue to push for Iranian nuclear weapons. 
He stated Hezbollah continues to support the 
Iranian regime and attacks in Israel. Hensarling 
stated Iran air has continued to fly weapons for 
military purposes and there is no agreement 
that any airplanes sold to Iran would not be 
used to transport weapons. He suggested the 
three bills considered are intended to prevent 
Iran from having access to American made 
aircraft.  
 
Ranking Member Maxine Waters (D-CA) 
stated two of the bills would put the U.S. in 
violation of agreements under the JCPOA, and 
that the third bill is a continuation of the long-
term attack on the Export-Import (Ex-Im) 
Bank. She stated placing the continued viability 
of the JCPOA in jeopardy would further 
impact the ability of the U.S. to prevent Iran 
from attaining nuclear weapons. Waters 
explained that there is a “snap back” provision 
which would take effect if Iran were to use 
these aircraft for military purposes. She noted 
the terrible safety record of Iranian airlines and 
she suggested there is a humanitarian aspect of 
this agreement as well. Waters stated current 
restrictions are clear that the Ex-Im Bank will 
not get involved in Iran as long as they are state 
sponsors of terrorism.  
 
House Financial Services Committee 
Holds Hearing on HUD Accountability 
 
Key Points: 
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 The hearing focused on changes to HUD’s 
Distressed Asset Stabilization Program 
(DASP). 

 
On July 13, the House Financial Services 
Committee held a hearing entitled “HUD 
Accountability.” The Committee received 
testimony from Secretary of Housing and 
Urban Development (HUD) Julian Castro. 
Chairman Jeb Hensarling (R-TX) said the main 
reason the nation suffered the second worst 
financial crisis in its history was because 
Washington tried to put people into houses 
they could not afford to keep. He argued that 
HUD’s announced changes to the Distressed 
Asset Stabilization Program (DASP) double 
down on failed policies and breach HUD’s 
fiduciary duty to taxpayers. He explained that 
DASP allows a pool of delinquent mortgages 
to be sold competitively on the open market in 
order to minimize losses to the Federal 
Housing Administration’s (FHA) Mutual 
Mortgage Insurance (MMI) Fund. He explained 
bidders are encouraged to work with borrowers 
to help bring the loan out of default, noting 
this is difficult because the average loan in the 
pool has been in default for nearly two and a 
half years, and has been subject to multiple 
foreclosure mitigation measures. Hensarling 
pointed out that HUD unilaterally announced it 
will no longer maximize taxpayer recovery by 
selling these mortgages through an open and 
competitive bidding process, but instead would 
offer lower price “preferential bidding options 
to non-profits and local governments.” He 
suggested these lower prices would actually be 
offered to special interest groups and political 
allies. He added that private purchasers would 
be punished if they get stuck with a vacant 
property, assuring a decrease in private sector 
bidding, resulting in reduced taxpayer 
recoveries. Hensarling said FHA is changing 
into a social program designed to help special 
interest groups. 

 
Ranking Member Maxine Waters (D-CA) said 
Committee Republicans are hijacking an 
important topic in order to launch attacks on 
Castro and HUD, rather than focusing on 
issues impacting working families. She 
explained that through DASP, FHA sells the 
mortgage of underwater borrowers to private 
enterprises and non-profits as a way to help 
low income borrowers. She added that 98 
percent of loans sold thus far have been 
auctioned off to firms like private equity funds, 
with the rest going to qualified non-profits with 
experience in community development. Waters 
contended that Republicans want FHA to act 
like the same private mortgage companies that 
cratered the economy during the Great 
Recession. She noted that FHA has an 
obligation to its borrowers, including helping to 
keep them in their homes. She reported that 
non-profits have “been left on the sidelines”, to 
the detriment of community development and 
stability. Waters stressed that the Committee 
does not yet know the extent of the changes to 
DASP announced by HUD, claiming the 
announced changes are sensible and 
incremental. She argued that the hearing is 
premature and is aimed at discrediting Secretary 
Castro and the Administration.  
 
SEC Approves Amendments to Regulation 
SBSR and Proposes Amendments Related 
to Order Handling and Disclosure 
Requirements  
 
Key Points:  

 The SEC unanimously approved amendments 
to Regulation SBSR related to security-based 
swap data reporting and public dissemination, 
as well as proposed amendments related to 
disclosure of order handling information, and 
proposed amendments relating to duplicative, 
overlapping, outdated or superseded disclosure 
requirements.  
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At a July 13, open meeting the Securities and 
Exchange Commission (SEC) voted 
unanimously to:  (1) “adopt amendments to its 
Rules of Practice regarding administrative 
proceedings” (summary agenda); (2) “adopt 
amendments and guidance relating to 
Regulation SBSR and to establish a compliance 
schedule for the portions of Regulation SBSR 
for which the Commission has not previously 
established compliance dates;” (3) “to propose 
amendments to Rules 600 and 606 of 
Regulation NMS to require new disclosures by 
broker-dealers to institutional customers about 
the routing and execution of their orders, and 
to propose targeted enhancements to current 
order routing disclosures for retail customers;” 
and (4) “propose amendments to certain 
redundant, duplicative, overlapping, outdated, 
or superseded disclosure requirements.”  
 
Under the final rule amending Regulation 
SBSR, reporting obligations are clarified for 
certain transactions, swap data repositories 
(SDRs) are prohibited from charging fees or 
usage restrictions for transaction information 
they are required to disseminate publicly, more 
transaction information is made publicly 
available by expanding reporting duties for 
cross-border transactions, and a compliance 
schedule for the portions of Regulation SBSR 
not previously specified is laid out.  
 
Under the proposed amendments related to 
order handling, broker-dealers would be 
required to provide customers with 
“standardized information about their 
institutional order handling and execution 
quality.” In addition, broker-dealers would be 
required to post aggregated reports of their 
handling of institutional orders on a free, 
publicly-accessible website for a period of three 
years. The proposal would also require 
additional disclosure for retail orders under 

Rule 606, including requiring limit order 
information to be broken into marketable and 
nonmarketable categories, requiring disclosure 
of “net aggregate amount of any payment for 
order flow [PFOF] received”, any profit 
sharing received, and other information.  
 
Finally, the Commission proposed 
amendments to “update and simplify certain 
disclosure requirements to eliminate redundant, 
overlapping, outdated and superseded 
requirements due to changes in disclosure rules, 
accounting principles and technology.” The 
proposal suggested different treatments for the 
requirements based on whether they are 
redundant, overlapping, outdated or 
superseded. Several questions are asked in the 
proposal about whether certain requirements 
should be modified, eliminated or included in 
U.S. Generally Accepted Accounting Principles 
(U.S. GAAP). While the vote on the disclosure 
proposal was unanimous, Commissioner Kara 
Stein raised concerns that the proposal is 
framed in “too hyper-technical” way and might 
limit the opportunity for public comment 
because people will be unable to understand 
what is being proposed. She expressed concern 
over referring some of the disclosures to the 
Financial Accounting Standards Board (FASB) 
and that the SEC has not properly considered 
the costs and benefits of these proposed 
changes.  
 
SEC’s Investor Advisory Committee Holds 
Meeting on Sustainability Reporting and 
Investment Company Reporting 
 
Key Points: 

 The SEC’s Investor Advisory Committee 
(IAC) held a public meeting to discuss 
sustainability reporting and investment 
company reporting modernization.  

 

http://www.williamsandjensen.com/
https://www.sec.gov/news/openmeetings/2016/agenda071316.htm
https://www.sec.gov/rules/final/2016/34-78321.pdf
https://www.sec.gov/rules/proposed/2016/34-78309.pdf
https://www.sec.gov/rules/proposed/2016/34-78309.pdf
https://www.sec.gov/rules/proposed/2016/33-10110.pdf
https://www.sec.gov/rules/proposed/2016/33-10110.pdf


Williams & Jensen – Washington Update July 15, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 11 of 28 

On July 14, the Securities and Exchange 
Commission (SEC) convened a meeting of the 
Investor Advisory Committee (Advisory 
Committee or IAC) to discuss: (1) the state of 
sustainability reporting; and (2) investment 
company reporting modernization. Several new 
members were welcomed to the Committee 
including: AARP Executive Vice President, 
Chief Advocacy & Engagement Officer, 
Community, State & National Affairs Nancy 
LeaMond, former SEC Chair Elisse Walter, and 
Harvard Law School Professor of Law and 
Economics John Coates.  It was announced 
that the next IAC meeting will be held in 
October 2016.  
 
SEC Chair Mary Jo White stated sustainability 
reporting is a topic of great importance and 
complexity. She emphasized the progress 
which has been made on voluntary disclosures, 
but stated that a number of issues remain 
including materiality, the role of integrated 
reporting, and the role of shareholder advocacy 
reporting. Commissioner Kara Stein expressed 
interest in learning about the practices and 
perspectives which have emerged related to 
sustainability. In terms of delivery for 
disclosures, she stated that investors are not a 
homogenous group and have different 
preferences on how to receive disclosures. She 
questioned whether the guidance on electronic 
delivery needs to be updated. Commissioner 
Michael Piwowar noted in 2008 the SEC 
conducted a survey of retail investors regarding 
corporate annual reports and mutual fund 
disclosures which found that more than half of 
investors do not read the reports they receive. 
He expressed interest in the IAC’s input as the 
Commission considers investment company 
reporting modernization. 
 
Presentations were given by Daniel Goelzer 
(Baker & McKenzie), Christianna Wood 
(Global Reporting Initiative), Jean Rogers 

(Sustainability Accounting Standard Board), 
Lisa French (IIRC), and Chris Pererra (General 
Electric) on the importance of sustainability 
reporting as well as the current standards being 
used. Concerns were raised about sustainability 
reporting not being standardized and the use of 
“boiler plate information.”  
 
With regards to investment company reporting 
modernization, presentations were provided by 
Linda Sherry (Consumer Action), David Blass 
(Investment Company Institute), and Robert 
Schifellite (Broadridge Financial Solutions). 
Concerns were raised about the current version 
of proposed Rule 30e-3 which would permit 
investment companies to provide periodic 
shareholder reports via their website rather 
than through the mail. Sherry suggested this 
proposed Rule goes against the SEC’s own 
research which found that a majority of 
shareholders prefer print material. Several IAC 
members raised concerns with the “implicit 
consent” included in the Rule proposal 
suggesting the onus should not be on the 
shareholder to have to reestablish receipt of 
paper copies. Blass suggested shareholders 
have concerns over the costs of delivering 
these paper reports. He suggested that e-
delivery allows for innovation and more readily 
understandable disclosures. He noted a NYSE 
rule which allows them to set the fees for 
delivery of disclosures and suggested this needs 
to be addressed. He explained brokers can 
charge more for e-delivery than for paper 
delivery. Schifellite suggested the current 
system is adequate and there should not be a 
shift to this notice system. He stated the 
current system allows shareholders to opt in to 
electronic delivery which is how things should 
operate.  
 
Federal Reserve Board Governor Tarullo 
Speaks on Shadow Banking 
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Key Points: 

 Governor Tarullo spoke on his concerns related 
to “runnable liabilities” in the shadow 
banking sector. 

 
On July 12, Federal Reserve Board Governor 
Daniel Tarullo gave a speech at a Center for 
American Progress and Americans for 
Financial Reform Conference to discuss the 
“shadow banking” sector. Tarullo raised 
concerns with the “runnable liabilities” 
associated with shadow banking activities. He 
noted that the 2008 financial crisis began with a 
run on “asset-backed commercial paper 
programs, broker-dealers, money market funds, 
and other intermediaries that were heavily 
dependent on short-term wholesale funding.” 
He stated that “To be sure, this kind of funding 
remains at levels well below those prevailing 
before the crisis, as many of the more 
damaging mechanisms of that period--such as 
the infamous structured investment vehicles 
(SIVs)--have disappeared.” 
 
Tarullo stated,  
 

New regulatory requirements 
have placed some constraints 
on the relationships between 
shadow banking and 
prudentially regulated banking 
organizations. The Securities 
and Exchange Commission has 
taken some steps to strengthen 
its regulation of money market 
funds and other asset managers 
whose business models involve 
substantial amounts of liquidity 
transformation.  

 
However, he added that “just because the levels 
of runnable funding are significantly lower than 
before the crisis does not necessarily mean they 
are at safe or optimal levels.” He also cautioned 

that “it seems quite reasonable to expect that 
new forms of financial intermediation based 
substantially on runnable funding could 
develop in the future.” He stated that he 
continues “to believe that the post-crisis work 
to create a solid regime to protect financial 
stability cannot be deemed complete without a 
well-considered approach to regulating 
runnable funding outside, as well as inside, the 
regulatory perimeter.” 
 
Tarullo offered several questions he believes 
must be answered in developing a regulatory 
approach to runnable funding: 

 “First, to what degree will it rely on 
uniform regulation of users of runnable 
funding no matter what the 
characteristics of the market actors and 
business models involved in the 
funding relationship?” 

 “Second, what agency or agencies 
would be the appropriate regulators?” 

 “Third, what form or forms would the 
regulation take? A non-exhaustive list 
of possibilities includes outright 
prohibition, minimum margining 
requirements and practices, capital 
requirements, and taxation.” 

 “Fourth, as a factual matter, to what 
extent is the supply of short-term 
funding a response to a persistent 
demand for more safe assets?” 

 “And so, fifth, to what extent does a 
comprehensive regulatory approach to 
shadow banking need to include 
mechanisms--involving the government 
directly or indirectly--for the creation of 
more genuinely safe assets, as well as 
limitations on the runnable varieties 
that can precipitate or exacerbate 
financial stress?” 

 
Upcoming Hearings and Events 
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July 18 
FSOC Closed Meeting: The Financial 
Stability Oversight Council (FSOC) will meet in 
an executive session. The preliminary agenda 
for the meting includes “an update on market 
developments, an update on the Council’s 
review of asset management products and 
activities, an update on the Federal Reserve 
Board of Governors’ recent stress tests, and an 
update on the Office of Financial Research’s 
securities lending data collection pilot project.” 
 
July 19 
SEC Small and Emerging Company 
Advisory Committee: The Securities and 
Exchange Commission (SEC) will hold a 
meeting of its Advisory Committee on Small 
and Emerging Companies. The agenda for the 
meeting includes “matters relating to rules and 
regulations affecting small and emerging 
companies under the federal securities laws.” 
The agenda for meeting will focus on the first 
year of Regulation A+, recommendations 
related to the definition of an “accredited 
investor,” and the Commission’s recent 
proposal to amend the definition of “smaller 
reporting company.” 
 
July 20 
FDIC Advisory Committee on Community 
Banking: The Federal Deposit Insurance 
Corporation (FDIC) will hold a meeting of its 
Advisory Committee on Community Banking.  
 
August 2 
SEC Equity Market Structure Advisory 
Committee: The Securities and Exchange 
Commission’s (SEC) Equity Market Structure 
Advisory Committee (EMSAC) will hold their 
next quarterly meeting. The meeting will focus 
on updates and potential recommendations 
from the four subcommittees. 
 

For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
ENERGY AND ENVIRONMENT 

 
Senate Names Energy Bill Conferees 

 

Key Points: 

 The seven Senators will join House 
counterparts to resolve differences on energy 
legislation. 

 Final action on a House-Senate compromise 
energy package may not occur until after the 
election.  

 
On July 12, the Senate agreed to convene a 
conference committee with the House and 
appoint conferees on energy legislation. The 
following seven senators were named to the 
conference committee: Energy and Natural 
Resources Committee Chair Lisa Murkowski 
(R-AK); John Barrasso (R-WY), James Risch 
(R-ID); John Cornyn (R-TX); Energy and 
Natural Resources Committee Ranking 
Member Maria Cantwell (D-WA); Ron Wyden 
(D-OR); and Bernie Sanders (I-VT).  
 
The motion to close debate and agree to these 
conferees was adopted by an 84-3 vote. 
Speaking to the importance of the conference 
committee, Murkowski said, “There is an 
urgent need to update and reform our Nation’s 
energy policies. We are overdue. Our policies 
are deficient. We have advanced many, many 
good ideas, but we need to get this over the 
finish line. That is exactly what going to 
conference will allow us to do.” Cantwell 
echoed these comments and said, “Let’s 
continue the good bipartisan effort that existed 
in the Senate bill and work with our colleagues 
in the House to resolve these issues.” 

http://www.williamsandjensen.com/
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The House and Senate have been working on 
energy legislation since last year. In May, the 
House took steps to advance its version of the 
bill and move to a conference with the Senate 
to develop a final compromise package by 
approving: 

 The House Amendment to the Senate-
passed energy bill (S. 2012) by a 241-
178 vote; and  

 A motion to go to conference with the 
Senate by a voice vote.   

 
The Senate approved its energy bill, the 
“Energy Policy Modernization Act of 2016 (S. 
2012) by an 85-12 vote on April 20. The House 
approved its original version of energy 
legislation, the “North American Energy 
Security and Infrastructure Act” (H.R. 8) by a 
249-174 vote on December 3, 2015.  
 
PHMSA Proposes Spill Response Plan 
Requirements for Rail Transport of Crude 
Oil 
 
Key Points: 

 Federal Regulators released a proposed rule 
this week enhancing requirements for the oil 
spill response plans for rail transportation of 
crude oil.   

 The proposed rule would also expand the 
information about “high hazard flammable 
trains” that rail operators must provide to 
state and local emergency response authorities.   

 
On July 13, the Pipeline and Hazardous 
Materials Safety Administration (PHMSA) 
issued a notice of proposed rulemaking 
(NPRM) titled “Oil Spill Response Plans and 
Information Sharing for High-Hazard 
Flammable Trains”. PHMSA developed the 
NPRM following its publication of an 
advanced notice of proposed rulemaking 
(ANPRM), “Oil Spill Response Plans for High-

Hazard Flammable Trains” on August 1, 2014. 
This proposed rule is part of a series of actions 
taken by PHMSA and the Department of 
Transportation to address the risks of 
transporting oil and other products by rail. On 
May 8, 2015, PHMSA published a final rule on 
“Enhanced Tank Car Standards and 
Operational Controls for High-Hazard 
Flammable Trains”. This rule established a 
series of safety requirements, including a 
directive to phase-out and retrofit existing tank 
cars used to transport crude oil and ethanol. 
Congress also included provisions that address 
crude oil rail safety in the “Fixing America’s 
Surface Transportation Act” (P.L. 114-94), 
which the President signed into law on 
December 4, 2015.   
 
The NPRM released on Wednesday proposes 
to:  

 “expand the applicability for 
comprehensive [oil spill response plans] 
OSRPs so that any railroad that 
transports a single train carrying 20 or 
more loaded tank cars of liquid 
petroleum oil in a continuous block or 
a single train carrying 35 or more 
loaded tank cars of liquid petroleum oil 
throughout the train…must also have a 
current comprehensive written OSRP”;  

 “revise the format and clarify the 
requirements of a comprehensive 
OSRP (e.g., requiring that covered 
railroads develop response zones 
describing resources available to arrive 
onsite to a worst-case discharge, or the 
substantial threat of one, which are 
located within 12 hours of each point 
along the route used by trains subject to 
the comprehensive OSRP)”; 

 “high volume areas and staging 
resources using alternative response 
times, including shorter response times 
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for spills that could affect such high 
volume areas”; 

 “require railroads to share information 
about high-hazard flammable train 
operations with state and tribal 
emergency response commissions to 
improve community preparedness”; 
and 

 “incorporate by reference an initial 
boiling point test for flammable liquids 
from the [American Society for Testing 
and Materials] ASTM D7900 method 
referenced in the American National 
Standards Institute/American 
Petroleum Institute Recommend 
Practices 3000, “Classifying and 
Loading of Crude Oil into Rail Tank 
Cars,” First Edition, September 2014 as 
an acceptable testing alternative to the 
boiling point tests currently specified in 
the [hazardous materials regulations]”.  

 
A press release also explains that the NPRM 
would require railroads “to provide monthly 
notification or certification of no change to 
state and tribal emergency response 
commissions and relevant emergency 
responders for [high hazard flammable trains] 
HHFTs, including:” 

 “A reasonable estimate of the number 
of HHFTs that are expected to travel, 
per week, through each county within 
the state.” 

 “The routes over which the affected 
trains will be transported.” 

 “A description of the materials shipped 
and applicable emergency response 
information required by hazardous 
materials regulations.” 

 “At least one point of contact at the 
railroad (including name, title, phone 
number, and address) for the state and 
tribal emergency response 

commissions, and relevant emergency 
responders related to the railroad’s 
transportation of affected trains.” 

 “For petroleum oil trains subject to the 
Comprehensive Oil Spill Response Plan 
under 49 CFR part 130, the contact 
information for the qualified individuals 
and description of response zones must 
also be provided to state and tribal 
emergency response commissions, or 
other appropriate state-delegated 
entities.” 

 
The comment period for the NPRM will 
extend for 60 days following its publication in 
the Federal Register.   
 
Environmental Groups Petition 
Department of Interior for a Moratorium on 
New Oil and Gas Leases on Federal Lands 
 
Key Points: 

 A coalition of environmental groups submitted 
a petition to the Department of Interior 
seeking a halt to new leases for oil and gas 
activities on federal lands.   

 The environmentalists point to the Obama 
Administration’s decision in January to 
impose a similar moratorium on coal-mining 
leases on federal lands. 

 
On Tuesday, July 12, the Center for Biological 
Diversity, along with more than 250 other 
environmental groups submitted a petition to 
the Secretary of Interior seeking a moratorium 
on leasing federal lands for drilling and 
production of “oil, gas, tar sands, and oil 
shale”. The petition calls on the Secretary of 
Interior to impose “an immediate moratorium 
on the new leasing of all federal public land 
fossil fuels.” It cites Secretary of Interior Sally 
Jewell’s Order No. 3338, issued on January 15, 
2016, which imposed a moratorium on coal 
leases on federal lands. The petition calls for 
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the proposed moratorium remaining “in effect 
pending completion of a comprehensive review 
of all federal fossil fuel leasing programs, and 
development of policies to ensure any future 
leasing is consistent with a pathway to meeting 
the United States’ goal of holding global 
warming ‘well below 2°C above pre-industrial 
levels’ and pursuing efforts to ‘limit the 
temperature increase to 1.5ºC above pre-
industrial levels,’ as articulated in the Paris 
Agreement…”  The petition argues that in 
“order for the world to stay within a carbon 
budget consistent with a 1.5°C temperature 
limit, significant fossil fuels around the world 
need to be left in the ground.” 
 
The petition asserts that the Secretary has 
authority to issue a moratorium under the 
Mineral Leasing Act, the Mineral Leasing Act 
for Acquired Lands, the National 
Environmental Policy Act, and the Federal 
Land Policy and Management Act. The petition 
further argues that “Congress has plainly 
conferred on the Secretary, and the courts have 
recognized, equivalent discretionary authority 
under 30 U.S.C. §§ 226 and 241 as to whether 
or not to issue leases for, oil, gas, tar sands, or 
oil shale under those sections.” 
 
In conjunction with the filing of the petition, 
the Center for Biological Diversity and Friends 
of the Earth issued a report titled “Over-
Leased: How Production Horizons of Already 
Leased Federal Fossil Fuels Outlast Global 
Carbon Budgets”. The report claims: 

 “Crude oil under federal lease would 
last 39 years, through 2055;” 

 “Coal under federal lease would last 25 
years, through 2041;” 

 “Natural gas under federal lease would 
last 28 years, through 2044; and” 

 “The currently leased fossil fuels for all 
fuel types will last significantly beyond 

the thresholds for both 1.5°C and 2ºC 
of global warming.” 

 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Kevin Prior contributed to this report. 
Updates on energy and environment issues are also 
available on twitter. 
 
DEFENSE 
 
Democrats Block FY 2017 DOD 
Appropriations Again 
 
Key Points: 

 The Senate fails to move onto the FY 2017 
funding package for the DOD, which may 
spell the end of regular order for appropriations 
in the Senate 

 Consequently, a CR may be passed in 
September 

 
This week, the Senate again voted against 
ending debate on a preliminary motion for 
considering the “Department of Defense 
(DOD) Appropriations Act, 2017” (H.R. 
5293/S. 3000), which is being interpreted by 
many as the end of Senate floor consideration 
of individual appropriations bills for the 
balance of the current fiscal year. On July 14, 
for the second time in two weeks, Senate 
Democrats blocked consideration of FY 2017 
DOD appropriations, with the Senate failing to 
reach the 60 vote threshold. However, Senate 
Majority Leader Mitch McConnell (R-KY) filed 
his third cloture motion on the motion to 
proceed to H.R. 5293, possibly setting up a 
third cloture when the Senate returns in 
September. 
 
Moreover, with DOD appropriations 
effectively blocked in the Senate, chances have 
increased that Congress will pass a continuing 
resolution (CR) in September when it returns 
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from recess. However, it is unclear if a short-
term CR will be passed that would allow 
Congress to put together and pass a FY 2017 
omnibus appropriations act in the likely lame 
duck session after the election or if Congress 
would pass a longer term CR that would run 
through next March and remove the need for 
Congressional Republicans to negotiate a final 
appropriations package with the Obama 
Administration.  
 
NDAA Conference Committee Meets; 
DOD Details Its Issues With House and 
Senate Bills 
 
Key Points: 

 The NDAA conferees held its first meeting 
this week 

 The Secretary of Defense sent a letter to the 
conferees detailing the Pentagon’s issues with 
the House and Senate NDAAs 

 
On July 13, the Conference Committee for the 
“National Defense Authorization Act (NDAA) 
for Fiscal Year 2017” (H.R. 4909/S. 2943) held 
its first meeting to begin negotiating on a final 
package. Among the most significant 
differences between the two bills are the 
House’s shift of $18 billion of Overseas 
Contingency Operations (OCO) accounts to 
fund base accounts and the Senate’s extensive 
reforms of the Department of Defense’s 
(DOD) organization and structure.  
 
On July 14, the Senate invoked cloture on the 
motion to go to conference on the NDAA by a 
90-7 vote, named conferees, and agreed on two 
motions to instruct conferees, one of which 
was offered by Senator Jeanne Shaheen (D-
NH) that would “to extend the Afghan Special 
Immigrant Visa Program and to authorize 
additional visas for deserving applicants” and 
the other offered by Senator Dan Sullivan (R-
AK) that would include authorization for the 

following deployments: “560 troops to Iraq to 
help reinforce the fight against the Islamic State 
of Syria and Iraq (ISIS), a decision to keep 
8,400 members of the military in Afghanistan 
fighting against terrorism, 1,000 troops in 
Poland and a headquarters to beef up the 
North Atlantic Treaty Organization’s eastern 
flank, as well as two carrier strike groups in the 
South China Sea to protect freedom of the 
seas.” 
 
The Senate named the following Senators to 
the NDAA Conference Committee: 

 John McCain (R-AZ) 

 James Inhofe (R-OK) 

 Jeff Sessions (R-AL) 

 Roger Wicker (R-MS) 

 Kelly Ayotte (R-NH) 

 Deb Fischer (R-NE) 

 Tom Cotton (R-AR) 

 Mike Rounds (R-SD) 

 Joni Ernst (R-IA) 

 Thom Tillis (R-NC) 

 Dan Sullivan (R-AK) 

 Mike Lee (R-UT) 

 Lindsey Graham (R-SC) 

 Ted Cruz (R-TX) 

 Jack Reed (D-RI) 

 Bill Nelson (D-FL) 

 Claire McCaskill (D-MO) 

 Joe Manchin (D-WV) 

 Jeanne Shaheen (D-NH) 

 Kirsten Gillibrand (D-NY) 

 Richard Blumenthal (D-CT) 

 Joe Donnelly (D-ID) 

 Mazie Hirono (D-HI) 

 Tim Kaine (D-VA) 

 Angus King (I-ME) 

 Martin Heinrich (D-NM) 
 
Secretary of Defense Ashton Carter sent a July 
13 letter to the chairs of the Armed Services 
Committees “to identify my significant 
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concerns with a number of provisions that 
appear in the House or Senate-passed bills and 
would impact the Department’s ability to 
operate efficiently and effectively in this time of 
constrained resources and ongoing conflict.” 
He added that “[i]f a bill is presented to the 
President in the current form of either version 
of the NDAA, I will join with the President's 
other senior advisors in recommending that he 
veto the legislation.” Carter stated that “I am, 
however, hopeful that you will address the 
Department's concerns during your conference 
negotiations.” 
 
At a July 14 briefing, Pentagon Press Secretary 
Peter Cook summarized the letter and the 
DOD’s concerns by “highlight[ing] three broad 
areas of serious concern on behalf of the 
Department: 

 First, the House's bill's funding 
approach, which redirects $18 billion in 
wartime funding for the fight against 
ISIL and other operations, putting that 
money instead toward manpower and 
equipment the department has not 
requested and also does not provide the 
money to sustain those purchases. 

 And second, a series of provisions in 
both bills that in sum amount to 
excessive and unproductive 
micromanagement of the department, 
including for example the Senate bill's 
division of acquisition, technology and 
logistics functions into separate 
stovepipes. 

 And third, provisions in both bills that 
appear to ignore the constrained 
resource environment we live in right 
now, and reject critical savings and 
force posture updates that senior 
civilian and uniformed leaders judge 
have proposed, while the bills at the 
same time include provisions that will 

impose excessive costs and reduce 
benefits for our military families.” 

 
Cook stated that “Congress needs to join the 
Department in making the tough budget 
choices that are necessary in this environment.” 
He said that “I also want to emphasize that the 
House's treatment of war funding is not the 
only serious concern we have with these 
bills…[and] [t]he letter makes clear that there 
are many other issues in both bills that would 
generate a veto recommendation from the 
Secretary to the President.” 
 
Additional Troop Being Sent To Iraq 
 
Key Points: 

 During a trip to the Middle East, the 
Secretary of Defense announced additional 
troops would be sent to help Iraqi troops 
launch an offensive on Mosul 

 
This week, the Obama Administration 
announced that 560 additional U.S. troops 
would be deployed to Iraq to supplement U.S. 
forces on the ground in their mission to aid 
Iraqi forces destroy the Islamic State of Syria 
and Iraq. During his visit to Iraq, Secretary of 
Defense Ashton Carter explained that the new 
troops would assist Iraqi forces in their 
offensive to retake the city of Mosul. The 
additional troops would bring the total of U.S. 
servicemen and women in Iraq to 4,467.  
 
In his remarks to U.S. troops to announce the 
increase, Carter explained U.S. “core 
objectives” against ISIL as: 

 First, to destroy ISIL's parent tumor in 
Syria and Iraq by collapsing its two 
power centers in Raqqah and 
Mosul.  That's necessary, absolutely 
necessary because it's important to 
destroy the idea that there can be a 
state based upon the ideology 
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represented by ISIL, and that needs to 
be done here in Iraq and Syria.  That is 
necessary, but it's not sufficient. 

 The second is to combat the metastasis 
of ISIL wherever it emerges around the 
world.  

 And the third is, of course, to protect 
our people and our homeland back 
home, which we do with law 
enforcement and intelligence and 
homeland security.   

 
Carter added that “our strategic approach to 
achieving them in this campaign, which is to 
enable local and motivated forces and an 
international coalition that supports them, with 
a clear plan, with American leadership and with 
all of our awesome capabilities, from airstrikes 
to special forces, cyber tools, intelligence, 
equipment, mobility and logistics, training, 
advice and assistance from those on the 
ground, including you, who are our most 
strategic asset.” He stated that “[t]o enable 
local, motivated forces, and that is our strategic 
approach because what we need to do is not 
only defeat ISIL, but make sure they stay 
defeated and that must mean there's somebody 
who has to be here to keep security and govern 
the place and give people back a decent life 
here after they're defeated.” 
 
Carter stated that “we've been moving out in a 
deliberate fashion with our local partners in 
both Iraq and Syria to implement our campaign 
plan…[a]nd with these consequential results 
behind us, you will now embark on the next 
major steps of the campaign to collapse ISIL 
control over Mosul here in Iraq, and Raqqah in 
Syria.” He said that “[t]hat's one of the primary 
reasons for my visit today, to confer with our 
commanders, Prime Minister Abadi, President 
Barzani, Minister of Defense Obaidi, on what 
needs to be done next to achieve those 
objectives.” Carter said that “I'm pleased to 

report today in that connection that we agreed 
for the United States to bolster the Iraqi efforts 
to isolate and pressure Mosul by deploying 560 
additional troops in support of the ISF and 
especially at the Qayyarah West airfield.” He 
said that “[t]his contingent will help the Iraqis 
establish a logistical springboard for their 
offensive in Mosul, which Prime Minister 
Abadi reaffirmed to me that he wants to 
accomplish this year.” Carter stated “[a]t every 
step in this campaign, we've generated and 
seized additional opportunities to hasten ISIL's 
lasting defeat…[a]nd with these additional U.S. 
forces I'm describing today, we'll bring unique 
capabilities to the campaign and provide critical 
support to Iraqi forces at a key moment in the 
fight.” 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 
Zika Funding Left Unresolved 
 
Key Points: 

 Standoff over $1.1 billion in additional 
funding continues as Senate measure again 
falls short 

 McConnell files cloture again, could set up 
another vote in September  

 
The Senate again considered a measure that 
would provide for $1.1 billion in additional 
funding to combat Zika virus. The proposal 
failed by a mostly party line vote of 52 to 44, 
coming up 8 votes short of the 60 vote 
threshold.  
 
Both sides accused the other of playing politics 
over an important health crisis, and Senator Bill 
Nelson (D-FL) urged the Senate to delay 
leaving for recess until the funding for Zika can 
be resolved. At issue are some of the revenue 
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offsets of the $1.1 billion package, which is 
fully paid for. Senators Roy Blunt (R-MO) and 
Patty Murray (D-WA) have a bipartisan 
proposal that would also provide $1.1 billion in 
funding for Zika, but Senate Majority Leader 
Mitch McConnell (R-KY) has suggested that 
this approach is a non-starter with the House 
which insists that the funding be fully offset.  
 
Several House and Senate Republican 
appropriators contend that the Obama 
Administration has access to hundreds of 
millions of dollars of unspent funds that could 
already be deployed to combat Zika. House 
Appropriations Committee Chairman Hal 
Rogers (R-KY) asserted that the Department of 
Health and Human Services (HHS) has spent 
$90 million out of the $590 million in 
redirected Ebola funding that could be used in 
this effort. HHS officials said this week they 
have spent $112 million thus far.  
 
With unspent funds remaining at HHS’ 
disposal, the odds of Congress coming back 
early from recess to deal with this issue are 
small. Instead, appropriators and health 
policymakers are more likely to resume work 
on this issue after Congress returns on 
September 6, particularly if there are scores of 
new cases on the U.S. mainland in the coming 
weeks.  
 
Senate Gives Final Congressional Approval 
to Opioid Legislation  
 
Key Points: 

 Bill to be signed by Obama in coming days  

 Authorizes new programs aimed at the 
nationwide opioid epidemic; does not include 
new federal funding   

 
The Senate voted 92 to 2 to approve the 
Conference Report to accompany the 
“Comprehensive Addiction and Recovery Act 

of 2016” (S. 524). The bipartisan vote came 
after several failed attempts by Democrats to 
add emergency spending to the legislation. The 
Administration has asked Congress to approve 
$920 million for States for addiction treatment 
and recovery.  
 
Congress is on track to increase the amount of 
funding appropriated for opioid treatment and 
prevention programs through the Department 
of Health and Human Services (HHS), from 
$135.2 million last year to upwards of $250 
million for Fiscal Year 2017.  
 
The bill’s passage comes after months of work 
led by the two sponsors of the legislation, 
Senators Sheldon Whitehouse (D-RI) and Rob 
Portman (R-OH), and other leadership in the 
House and Senate. It authorizes new state and 
local grant programs to treat opioid addiction. 
It also includes provisions to enhance access to 
opioid overdose reversal medications, provides 
for further study of pain management practices, 
and training of first responders.  
 
The severity of the nationwide crisis ensures 
that the dispute over funding levels will 
continue to play out in the remainder of 2016, 
and is likely to play a prominent role in 
government funding negotiations beyond 
September 30.  
 
Upcoming Hearings and Events 
 
July 18 
Substance Use: The State Department will 
hold the first meeting on the Child Substance 
Use Disorder Treatment to discuss overseas 
child drug users.  
 
Women’s Health The Woodrow Wilson 
Center’s Maternal Health Initiative will hold a 
discussion on “After Copenhagen, What Next 
for Women and Girls?” 
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Mental Health: The National Institute of 
Health Care Management will host a webinar 
on “Mental Health, Substance Abuse, and 
Primary Care: Bridging Gaps in Access.” 
 

July 18-19 
Antibacterial Drugs: The Food and Drug 
Administration will hold a workshop on 
antibacterial drug development for patients 
with unmet need and developing antibacterial 
drugs that target a single species.  
 
July 19 
Health IT: The Brookings Institution will hold 
a discussion on “The 5G Network, the Internet 
of Things, and the Future of Health Care.” 
 
HIV: The National Council on Aging will hold 
a webinar on “Engaging HIV+ Older Adults in 
Chronic Disease Self-Management Education.” 
 
Health Care Policy: RealClearPolitics will 
hold a discussion on “The Future of 
Healthcare” in Cleveland, Ohio. 
 
Addiction: Facing Addiction will host the first 
Caucus for Addiction Solutions in Cleveland, 
Ohio.  
 
July 20 
Opioids: The Cleveland 2016 Host Committee 
and JobsOhio will hold a panel discussion on 
“Public & Private Solutions to America’s 
Opioid Crisis” in Cleveland, Ohio. 
 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
 
 
 

TRANSPORTATION AND 
INFRASTRUCTURE  
 
House and Senate Pass FAA 
Reauthorization Bill 
 
Key Points: 

 The bill now awaits the President’s signature 
 
The Federal Aviation Administration (FAA) 
reauthorization easily passed both the House 
and the Senate this week ahead of its July 15 
expiration. The bill is expected to be signed 
into law by President Barack Obama and would 
fund the FAA through September 30, 2017. 
The bill contains provisions related to the safe 
integration of unmanned aircraft systems 
(UAS) into the national airspace system. Senate 
Commerce, Science, and Transportation 
Committee Chairman John Thune (R-SD) 
applauded the security measures in the bill and 
called it, “the most significant airport security 
reform bill that Congress has considered in a 
decade.” House Transportation and 
Infrastructure Committee Chairman Bill 
Shuster (R-PA), the main proponent of the 
controversial proposal to privatize the nation’s 
air traffic control, which was left out of this 
bill, said, “[p]assage of this extension will 
provide more than a year's worth of certainty 
and stability to the FAA, the aviation 
community, and the flying public. During this 
time, we will continue to develop a long-term 
FAA bill.” 
 
Senate Commerce Committee Evaluates 
the FAST Act 
 
Key Points: 

 Senators focused on the importance of railroad 
networks and transporting goods on those 
networks 
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On July 12, the Senate Commerce, Science, and 
Transportation Committee’s Surface 
Transportation and Merchant Marine 
Infrastructure, Safety, and Security 
Subcommittee held a hearing entitled, 
“Intermodal and Interdependent: The FAST 
Act, the Economy, and Our Nation’s 
Transportation System.” 
 
Ranking Member Cory Booker (D-NJ) noted 
there are congestion issues and delays along the 
northeast corridor (NEC) thanks to a lack of 
investment. Amtrak Vice President and NEC 
Business Chief Stephen J. Gardner agreed and 
said the “Fixing America’s Surface 
Transportation (FAST) Act” (P.L 114-94) 
makes improvements by including the 
Passenger Rail Program as part of the overall 
surface transportation program. He mentioned 
that this program was previously considered 
separate from the overall surface transportation 
program. 
 
Senator Amy Klobuchar (D-MN) noted that 
positive train control (PTC) holds great 
promise. She asked what the biggest challenge 
to PTC implementation is. Gardner stated 
Amtrak’s full PTC implementation depends on 
its host freight networks implementing the 
necessary technology. He declared there is 
significant work ahead. Klobuchar asked 
Kansas City Southern Railway Company Chief 
Executive Officer Patrick J. Ottensmeyer for 
any obstacles to freight rail’s implementation of 
PTC. Ottensmeyer reiterated his support for 
extending the PTC implementation deadline. 
He noted the technology itself is an obstacle 
because it is still evolving. He said the challenge 
is ensuring it works properly. He expected his 
railroad would comply with PTC 
implementation deadlines, but added he is 
dependent on outside vendors and technology. 
He noted that interoperability of the system 
will also be a challenge. 

 
House Oversight Committee Holds 
Hearing on High Speed Rail 
 
Key Points: 

 While the future of high speed rail in the U.S. 
is bright, it faces many implementation 
challenges 

 
On July 14, the House Oversight and 
Government Reform Committee’s 
Transportation and Public Assets 
Subcommittee held a hearing entitled, “Lagging 
Behind: The State of High Speed Rail in the 
United States.” 
 
Chairman John Mica (R-FL) endorsed 
passenger and high speed rail, but declared the 
nation has not kept up with the rest of the 
world in implementing this technology. He said 
that Congress has appropriated $10.4 billion 
for capital funding for Amtrak, mainly within 
the northeast corridor (NEC), which he stated 
is the most likely place for high speed rail. He 
pointed out that the Federal Railroad 
Administration (FRA) has given high speed rail 
money to projects that have not been for high 
speed rail. He added that many projects have 
received High Speed Intercity Passenger Rail 
(HSIPR) funding, but do not travel at high 
rates of speed. Ranking Member Tammy 
Duckworth (D-IL) stated there were two 
objectives to President Barack Obama’s 2009 
high speed rail proposal: to improve current 
infrastructure, and identify corridors where 
high speed rail could be feasible. She 
highlighted that Republican governors in 
Florida and Wisconsin have rejected rail 
funding, which has caused those states to miss 
out on infrastructure rehabilitation and job 
creation. She declared that Republicans in 
Congress have been unwilling to provide 
funding for these types of projects. 
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Representative Brendan Boyle (D-PA) said the 
NEC Future investment plan offers 13 
different plans. He asked for a status update on 
this initiative. FRA Administrator Sarah 
Feinberg noted NEC Future is an attempt to 
identify options and find a preferred future 
approach for the NEC. Boyle observed that 
populations in the NEC are growing which 
makes this project important. Feinberg agreed 
and noted communities along this corridor 
have been providing useful feedback to FRA. 
She declared that these public comments would 
be released in a few weeks. She expected a final 
plan to be chosen this fall with public 
comments on this final plan opening up shortly 
after the final plan is chosen. Boyle called for 
recognition of the return on investment 
infrastructure can generate. 
 
Representative Mark DeSaulnier (D-CA) asked 
if California has a backup funding plan in the 
event a cap and trade lawsuit pending in the 
California courts prevails. Feinberg said some 
backup planning has commenced. Feinberg 
noted funding sources for the California’s High 
Speed Rail project include cap and trade, state 
money, and grant programs. She mentioned 
that Congress could decide to increase funding 
to this program. DeSaulnier called for a 
discussion of passenger rail in addition to high 
speed rail. 
 
Kevin Prior and Michael Kans wrote this section. For 
more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
 
TECHNOLOGY 
 
EU-U.S. Privacy Shield Signed 
 
Key Points: 

 The new agreement would allow U.S. 
multinationals to transfer personal data of EU 

citizens if they agree to meet European privacy 
standards 

 Companies can begin self-certifying on August 
1 

 
On July 12, a successor agreement was signed 
to replace the Safe Harbor agreement that had 
allowed U.S. multinationals to transfer and use 
personal data of European Union (EU) 
citizens. This week the U.S. and EU signed the 
EU-U.S. Privacy Shield after the European 
Commission (EC) approved the agreement, the 
last stage of EU review.  
 
The EC issued a press release, in which it 
claimed that “[t]he EU-U.S. Privacy Shield 

 creates strong data protection 
standards, protecting the fundamental 
rights of anyone in the EU whose 
personal data is transferred to the 
United States; 

 gives legal clarity to businesses about 
their obligations when carrying out 
transatlantic data transfers; 

 gives safeguards on government access 
and provides for easier redress for 
individuals in case of complaints; 

 will help restore the trust of consumers 
when their data is transferred across the 
Atlantic. 

The EC stated that “[d]ata flows between our 
two continents are essential to our society and 
economy and we now have a robust framework 
ensuring these transfers take place in the best 
and safest conditions.” The EC stated that it 
“has worked together with the European data 
protection authorities, the European 
Parliament, Member States and the U.S. to put 
in place the highest standards to protect 
Europeans' personal data.” 
 
The EC stated that “[u]nder the new 
arrangement, Commerce will conduct regular 
updates and reviews of participating 
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companies, to ensure that they follow the 
rules…[and] [t]he U.S. has given the EU 
assurances that the access of public authorities 
to data for law enforcement and national 
security is subject to clear limitations, 
safeguards and oversight mechanisms.” The 
EC stated that “[e]veryone in the EU will 
benefit for the first time from redress 
mechanisms in this area…[and] [t]he U.S. has 
ruled out indiscriminate mass surveillance on 
personal data transferred under this 
arrangement, and any citizen who considers 
that their data has been misused will benefit 
from accessible and affordable dispute 
resolution mechanisms.” 
 
In a Department of Commerce (Commerce) 
Overview document, Commerce explained that 
the voluntary agreement “provide[s] companies 
on both sides of the Atlantic with a mechanism 
to comply with EU data protection 
requirements when transferring personal data 
from the EU to the United States in support of 
transatlantic commerce.” Commerce stated that 
“[t]he Privacy Shield Framework provides a set 
of robust and enforceable protections for the 
personal data of EU individuals…[and] 
provides transparency regarding how 
participating companies use personal data, 
strong U.S. government oversight, and 
increased cooperation with EU data protection 
authorities (DPAs).”  
 
Commerce said it “will allow companies time 
to review the Framework and update their 
compliance programs and then, on August 1, 
will begin accepting certifications.” Commerce 
explained “[t]o join the Privacy Shield 
Framework, a U.S.-based company will be 
required to self-certify to the Department of 
Commerce and publicly commit to comply 
with the Framework’s requirements.” 
Commerce stated that “[w]hile joining the 
Privacy Shield Framework will be voluntary, 

once an eligible company makes the public 
commitment to comply with the Framework’s 
requirements, the commitment will become 
enforceable under U.S. law.” Commerce stated 
that “[a]ll companies interested in joining the 
Privacy Shield Framework should review its 
requirements in their entirety.” 
 
Commerce also issued a guide on how U.S. 
companies can self-certify compliance with the 
Privacy Shield. Commerce noted that “once an 
eligible organization publicly commits to 
comply with the Privacy Shield Principles 
through self-certification, that commitment is 
enforceable under U.S. law by the relevant 
enforcement authority, either the U.S. Federal 
Trade Commission (FTC) or the U.S. 
Department of Transportation (DOT).” In a 
FAQs document, Commerce stated that it “will 
begin accepting certifications to the Privacy 
Shield on August 1.” 
 
HHS Issues Ransomware Guidance 
 
Key Points: 

 OCR issues guidance for healthcare providers 
to prevent ransomware and opines that most 
ransomware attacks are most likely HIPAA 
breaches 

 
On July 11, the Department of Health and 
Human Services’ (HHS) Office of Civil Rights 
(OCR) released guidance that seeks to help 
Health Insurance Portability and Accountability 
Act (HIPAA) covered entities combat 
ransomware and meet their compliance 
obligations under HIPAA regulations. OCR 
explained that the guidance “describes 
ransomware attack prevention and recovery 
from a healthcare sector perspective, including 
the role the HIPAA has in assisting HIPAA 
covered entities and business associates to 
prevent and recover from ransomware attacks, 
and how HIPAA breach notification processes 
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should be managed in response to a 
ransomware attack.” 
 
In a blog posting, OCR Director Jocelyn 
Samuels explained that “new guidance 
reinforces activities required by HIPAA that 
can help organizations prevent, detect, contain, 
and respond to threats, including: 

 Conducting a risk analysis to identify 
threats and vulnerabilities to electronic 
protected health information (ePHI) 
and establishing a plan to mitigate or 
remediate those identified risks; 

 Implementing procedures to safeguard 
against malicious software; 

 Training authorized users on detecting 
malicious software and report such 
detections; 

 Limiting access to ePHI to only those 
persons or software programs requiring 
access; and 

 Maintaining an overall contingency plan 
that includes disaster recovery, 
emergency operations, frequent data 
backups, and test restorations.” 

 
Samuels added that “[s]ome of the other topics 
covered in the guidance include: understanding 
ransomware and how it works; spotting the 
signs of ransomware; implementing security 
incident responses; mitigating the 
consequences of ransomware; and the 
importance of contingency planning and data 
backup.” She explained that “[t]he guidance 
makes clear that a ransomware attack usually 
results in a “breach” of healthcare information 
under the HIPAA Breach Notification Rule.”  
 
OCR explained that the guidance “describes 
ransomware attack prevention and recovery 
from a healthcare sector perspective, including 
the role the HIPAA has in assisting HIPAA 
covered entities and business associates to 
prevent and recover from ransomware attacks, 

and how HIPAA breach notification processes 
should be managed in response to a 
ransomware attack.” 
 
OCR stated that the HIPAA Security Rule 
requires HIPAA covered entities and business 
associates to implement certain security 
measures, including: 

 implementing a security management 
process, which includes conducting a 
risk analysis to identify threats and 
vulnerabilities to electronic protected 
health information (ePHI) and 
implementing security measures to 
mitigate or remediate those identified 
risks;  

 implementing procedures to guard 
against and detect malicious software;  

 training users on malicious software 
protection so they can assist in 
detecting malicious software and know 
how to report such detections; and  

 implementing access controls to limit 
access to ePHI to only those persons or 
software programs requiring access.  

 
House Energy and Commerce Looks At 
Health Care Apps 
 
Key Points: 

 A Subcommittee continues its series of hearings 
on cutting edge technologies and looked at apps 
to help people manage their health 

 Members focused on inconsistent, patchy 
regulation and privacy concerns 

 
On July 13, the House Energy and Commerce 
Committee’s Commerce, Manufacturing, and 
Trade Subcommittee held a hearing entitled 
“Disrupter Series: Health Care Apps.” Topics 
discussed in the hearing included, but were not 
limited to: (1) FDA Regulation; (2) Current 
Apps; (3) Physician-facing Apps versus Patient-

http://www.williamsandjensen.com/
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facing Apps; (4) Data Sharing; (5) HIPAA 
Regulation; and (6) Data Security. 
 
Chairman Michael Burgess (R-TX) noted some 
issues with mobile health apps including how 
apps impact the quality of care compared to an 
in person visit. He noted concerns about 
financial incentives to get apps and about what 
infrastructure is needed in addition to legal and 
policy concerns. He stressed the need to keep 
pace with lifesaving innovations. He said it is 
essential for apps and devices to address 
privacy and security issues because there is a 
growing appeal among identity thieves and bad 
actors. Burgess said it is critical to address 
privacy and security issues in the industry 
because if Congress has to step in then they 
could limit the app’s development process and 
success. He explained that apps contribute to 
an “activated patient.” Activated patients are 
involved in their health care to make better 
decisions and hold down the costs. He noted 
that this is a disrupter series because 
technology is able to improve the quality of life 
and mobile apps open the opportunity to 
improve patient care, reduce costs and make 
health care more accessible. 
 
Ranking Member Janice Schakowsky (D-IL) 
stated that there are a wide range of apps that 
can track calories, exercise, and sleep. She 
noted that health apps can help track chronic 
diseases like diabetes. She said cell phone apps 
can have ramifications on efficacy and privacy. 
She explained that the Food and Drug 
Administration (FDA) regulates health apps 
when they are an accessory to a medical device. 
She noted that without FDA review, a mobile 
health app can be subject to false claims. She 
said the Federal Trade Commission (FTC) took 
action against apps that detect melanoma with 
no scientific basis through critical work to 
protect consumers. Schakowsky said 
innovation is good but industry self-regulation 

does not work. She stressed that bad actors will 
make life threatening claims about products 
and they need a strong FTC to stop bad actors. 
She said consumers want to be sure that health 
apps do not give false information or risk the 
security of their personal information. She 
explained that many apps sell personal user 
information to advertising agencies such as the 
number of users who have a diabetes app. She 
emphasized that innovation and consumer 
protection must go hand in hand. 
 
University of Rochester Medical Center 
Professor of Neurology and Director of the 
Center for Human Experimental Therapeutics 
Dr. E. Ray Dorsey stated that there are 
numerous policy barriers that limit new tools. 
He said they could progress faster with smart 
phones. He explained a new research kit 
developed by Apple that allows smartphones to 
have research applications for asthma, breast 
cancer, cardio vascular disease, diabetes, and 
Parkinson’s disease. He noted that these 
pharmaceutical trials are discovering if 
treatments can be researched through apps. He 
explained that the app provides video 
conferencing with physicians who can provide 
care to those with Parkinson disease. He said 
many Medicare beneficiaries are not able to see 
doctors but with video conferencing apps, 
patients can reach physicians in their homes. 
Dorsey explained that some policy barriers 
include state licensing laws and limited 
coverage through Medicare. He said less than 1 
percent of the Medicare budget is spent on 
telehealth. He said Medicare only subsidizes 
institution based care and creates a disincentive 
for patient based care. He explained that under 
the Telemed Act any Medicare provider can 
provide for any Medicare beneficiary. He said 
new tools can continue to fulfill Medicare’s 
vision. 
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Indiana University Robert H. McKinney 
School of Law Professor of Law and Executive 
Director, Law and Health, Nicolas P. Terry said 
there has been health care market failure due to 
structural barriers to health information 
technology. He said mobile apps offer 
inexpensive care and convenient locations. He 
noted that mobile health apps should add to 
existing relationships between doctors and 
patients. He said disruptive health apps that are 
patient facing lack professional intermediation. 
He noted that the regulatory framework is 
complicated. He said categorizing health apps 
is not always helpful because they each offer 
diverse policy questions. He explained that 
safety, effectiveness, and data protection are his 
number one concerns. Terry said regulatory 
clarity and resources are needed. He said the 
structure of the app market creates problems 
for quality apps. He stated that the FTC is 
correct in demanding reliable evidence for 
apps. He emphasized that data is not being 
protected under current regulations and these 
apps are not regulated by HIPAA. He said the 
same data that is safe at a doctor’s office is not 
secure on a mobile app. He stressed that a 
federal data protection law is necessary to fully 
embrace disruptive health apps. 
 
VA EHR Hearing 
 
Key Points: 

 Members were focused on the interoperability 
between DOD and VA EHRs and 
expressed skepticism about the two agencies’ 
declaration of interoperability in April 2016 

 Members asked witnesses about technological 
impediments 

 Members expressed dismay about the VA’s 
fragmented IT systems and continued 
difficulties in scheduling medical appointments 
for veterans in a timely fashion 

 

On July 13, the Senate Appropriations 
Committee’s subcommittee on Military 
Construction, Veterans Affairs, and Related 
Agencies held a hearing entitled “Review the 
VA Electronic Health Record Network 
(VistA).” Topics discussed in the hearing 
included: (1) Inoperability, (2) Partner 
Cooperation, and (3) Scheduling.  
 
Chairman Mark Kirk (R-IL) stated that 
veteran’s health is a top priority to the General 
Accountability Office (GAO). He stated that 
200,000 soldiers and sailors leave the 
Department of Defense (DOD) and become 
veterans every year. He asserted that he wants 
to make sure there is a seamless continuity of 
care. He noted that veterans should be able to 
navigate the Department of Veterans Affairs 
(VA) disability system. He asserted that they 
should use the combined size of the DOD and 
the VA in the marketplace to establish a 
worldwide standard for health medical records. 
He asserted this should include those covered 
by the DOD and VA as a core of people 
covered in an all-open source code, which 
would allow for the industry to have one 
standard. He noted that they want to ensure 
that an open source environment allows the 
creation of medical records for people with US 
standards.  
 
Ranking Member Jon Tester (D-MT) stated 
accountability of the VA is of critical 
importance. He noted that we live in the 21st 
century and our IT systems should reflect that. 
He stated he was interested in the direction VA 
is heading in when modernizing VistA. He 
asserted that electronic record sharing is a great 
asset for both clinicians and patients, but only 
if a veteran can get an appointment in the first 
place. He noted that scheduling difficulties are 
the top complaint he hears. He noted the 
current system “is not going to cut it.” He 
stated he is concerned with the current medical 
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scheduling system plan being on hold. He 
stated that if it needs to be revised it should be, 
but it cannot be put it on the backburner. He 
noted that cybersecurity must also evolve and 
adapt.  
 
GAO Information Management and 
Technology Resources Issues Director Valerie 
Melvin stated VistA is essential to the 
healthcare of veterans and VA has taken steps 
over the years to modernize the system. She 
stated that for two decades, the VA has been 
working with the DOD to advance electronic 
health record (EHR) interoperability between 
their systems. She recalled that significant IT 
challenges caused the GAO to designate VA’s 
healthcare systems as high risk. She stated she 
plans to summarize key findings and concerns 
of the VA’s efforts based on previous reports 
they have issued and the VA’s actions in 
response to the recommendations. She stated 
that in regard to EHR interoperability, they 
have pointed toward a troubled path of 
achieving this capability. She noted that since 
1998, the VA has undertaken a patchwork of 
initiatives with DOD to increase health 
information exchange between their systems. 
She asserted that these efforts have yielded 
increasing standardization among health care 
data and made an integrated view of the data 
available to clinicians. She asserted that 
nevertheless, a modernized electronic VA 
health record system that is fully interoperable 
with DOD’s system is still years away.  
 
Assistant Secretary of Veterans Affairs for 
Information and Technology and Chief 
Information Officer Laverne Council noted 
that for implementation of their strategic 
structure function, they will take advantage of 
innovation already available in the market place 
to reduce development overhead cost speed 
delivery. She recalled that for the first time, 
they have IT portfolios in place for all 

administration. She asserted that they have 
filled all IT account manager positions. She 
noted that over the last year, customer satisfied 
for these IT account managers has increased. 
She stated that they are transforming the Office 
of Information Technology (OIT)  leadership 
team with 74 percent of OIT’s executive 
leadership being in new roles or they are new to 
the agency. She said they are set to close 100 
percent of the OIG’s recommendations by 
2017 of their FISMA material weakness. She 
recalled that they reduced the amount of 
accounts with elevated privileges which allows 
special access to VA systems by 95.5 percent 
exceeding their original expectations. She 
asserted that since March 2015, the staff has 
found and remediated 21 million critical 
vulnerabilities. She stated that they have 
reduced the number of applications accessing 
the network by 500 percent, closing off any 
potential pass for attackers. She noted that OIT 
is committed to safeguarding veteran’s 
information. She recalled that they have 
increased cybersecurity funding to $370 million. 
She stated that she thanks the subcommittee 
for allowing them to fully resource their cyber 
security capability for the first time. She noted 
that they are addressing all Federal Information 
Security Management Act (FISMA) findings 
and prioritizing the most critical vulnerabilities 
first. She stated that they know a veteran’s 
complete health history is critical to providing 
seamless high quality care and benefits.  
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  
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